
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 425 

seems to have been the only case involving the precise question and supporting 
the doctrine adhered to in the former. A dissenting opinion in Horton v. 
State, supra, contends for application of the majority rule. 

Wills — Limitation Repugnant to Devise in Fee. — Where land was de- 
vised to a daughter of testator, to her heirs and assigns forever, with author- 
ity to sell or dispose of the whole or any part of it, and if daughter should 
die without children, then said estate, "or any part or portion" thereof which 
she "shall leave" shall vest in the defendants, field, such devise gave the 
daughter a fee simple with absolute power of disposition, and the limitation 
over is void as inconsistent with the rights of the daughter as holder of such 
fee. Bennett v. Association to Provide and Maintain a Home for the Friend- 
less (N. J. 191 1 ), 81 Atl. 1098. 

The court concluded the testator intended to give the daughter a fee sim- 
ple with absolute and unlimited power of disposition, and not merely an 
estate for life. An unqualified bequest is not reduced to a life estate merely 
by a further provision that whatever remains at the death of the legatee shall 
vest in others. Rosell v. Thomas, (Tenn. Ch. App.) 39 S. W. 350; Brown- 
ing v. Southworth, 71 Conn. 224, 41 Atl. 768. The devise in the principal 
case was absolute. It gave the property to the daughter without limitation 
or qualification. Therefore the gift over upon the death of the daughter 
without children is void. The gift over was not of the entire legacy, which 
would perhaps have qualified the original gift and made it a gift for life, but 
is of "any part or portion of the same * * * as she may leave at her decease." 
It is elementary that a fee cannot be limited upon a fee. Minor, Real Prop., 
§ 737; 2 Washburn, Real Prop., Ed. 5, 589; Robertson v. Hardy's Admr., 
(Va.) 23 S. E. 766; Wolfer v. Hemmer, 144 111. 554, 33 N. E. 751. The un- 
limited power of disposition involves the idea of absolute ownership. Where 
there is an absolute power of disposition, a limitation over is held to be in- 
consistent with the exercise of such power, and is therefore void. 4 Kent, 
Com., Ed. 13, 199; Robertson v. Hardy's Admr., supra; Ramsdell v. Ramsdell, 
21 Me. 288. After devising an estate in fee a limitation over of that which 
remains at the death of holder of such fee has been held void in Appeal of 
McKensie, 41 Conn. 607, 19 Am. Rep. 525 ; Wilson v. Turner, 164 111. 398, 45 
N. E. 820. The court in the principal case affirms the doctrines laid down in 
Downey v. Borden, 36 N. J. L. 460; Rodenfels v. Schumann, 45 N. J. Eq. 383, 
17 Atl. 688; McCloskey v. Thorpe, 74 N. J. Eq. 413, 69 Atl. 973; Tuerk v. 
Schueler, 71 N. J. L. 331, 60 Atl. 357; Annin's Ex'r. v. Van Doren's Admr., 
14 N. J. Eq. 135. The cases of Wooster v. Cooper, 53 N. J. Eq. 682, 33 Atl. 
1050 and Tooker v. Tooker, 71 N. J. Eq. 513, 64 Atl. 806, are distinguishable 
in that in those cases the court expressly found there was no intent to con- 
vey a fee and therefore the limitations over therein were valid. 



